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serving for value of food or drink to
be consumed either on the premises
or elsewhere is a sale.
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(2) Goods to be merchantable must be at least such as:

(a) pass without objection in the trade under the
contract description;

(b) in the case of fungible goods, are of fair average
quality within the description;

(c) are fit for the ordinary purposes for which goods of
that description are used;

(d) run, within the variations permitted by the
agreement, of even kind, quality and quantity within
each unit and among all units involved;

(e) are adequately contained, packaged, and labeled as
the agreement may require; ‘and

(f) conform to the promise or affirmations of fact made
on the container or label if any.
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4. Warranties under the UCC (1)

§ 2-312. Warranty of Title and Against Infringement; Buyer's Obligation
Against Infringement.

(1) Subject to subsection (3), there is in a contract for sale a warranty by the seller that:

(a) the title conveyed shall be good and its transfer rightful and shall not unreasonably

expose the buyer to litigation because of any colorable claim to or interest in the goods;
and

(b) the goods shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no knowledge.
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6. Warranties under the UCC (2)

§ 2-312. Warranty of Title and Against Infringement; Buyer's Obligation
Against Infringement.

(2) Unless otherwise agreed, a seller that is a merchant regularly dealing in goods of the
kind warrants that the goods shall be delivered free of the rightful claim of any third
person by way of infringement or the like but a buyer that furnishes specifications to the

seller must hold the seller harmless against any such claim that arises out of compliance
with the specifications.
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/. Warranties under the UCC (3)

§ 2-312. Warranty of Title and Against Infringement; Buyer's Obligation
Against Infringement.

(3) A warranty under this section may be disclaimed or modified only by specific
language or by circumstances that give the buyer reason to know that the seller does not
claim title, that the seller is purporting to sell only the right or title as the seller or a

third person may have, or that the seller is selling subject to any claims of infringement
or the like.
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8. Warranties under the UCC (4)

§ 2-315. Implied Warranty: Fitness for Particular Purpose.

Where the seller at the time of contracting has reason to know any particular purpose
for which the goods are required and that the buyer is relying on the seller's skill or
judgment to select or furnish suitable goods, there is unless excluded or modified under
the next section an implied warranty that the goods shall be fit for such purpose.
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9. Warranties under the UCC (5)

§ 2-316. Exclusion or Modification of Warranties.

(1) Words or conduct relevant to the creation of an express warranty and words or
conduct tending to negate or limit warranty shall be construed wherever reasonable as
consistent with each other; but subject to Section 2-202, negation or limitation is
inoperative to the extent that such construction is unreasonable.
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10. Warranties under the UCC (6)

§ 2-316. Exclusion or Modification of Warranties.

(2) Subject to subsection (3), to exclude or modify the implied warranty of
merchantability or any part of it in a consumer contract the language must be in a
record, be conspicuous, and state "The seller undertakes no responsibility for the quality
of the goods except as otherwise provided in this contract,” and in any other contract the
language must mention merchantability and in case of a record must be conspicuous.
Subject to subsection (3), to exclude or modify the implied warranty of fitness, the
exclusion must be in a record and be conspicuous. Language to exclude all implied
warranties of fitness in a consumer contract must state "The seller assumes no
responsibility that the goods will be fit for any particular purpose for which you may be
buying these goods, except as otherwise provided in the contract,”" and in any other
contract the language is sufficient if it states, for example, that "There are no warranties
that extend beyond the description on the face hereof." Language that satisfies the
requirements of this subsection for the exclusion or modification of a warranty in a
consumer contract also satisfies the requirements for any other contract.
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11. Warranties under the UCC (7)

§ 2-316. Exclusion or Modification of Warranties.

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by
expressions like "as is", "with all faults" or other language that in common understanding calls

the buyer's attention to the exclusion of warranties, makes plain that there is no implied
warranty, and, in a consumer contract evidenced by a record, is set forth conspicuously in the

record;

(b) if the buyer before entering into the contract has examined the goods or the sample or
model as fully as desired or has refused to examine the goods after a demand by the seller
there is no implied warranty with regard to defects that an examination in the circumstances
should have revealed to the buyer; and

(c) an implied warranty may also be excluded or modified by course of dealing or course of
performance or usage of trade.
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12. Remedies for Breach of Warranty under UCC

§ 2-719. Contractual Modification or Limitation of Remedy.

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on
liquidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in substitution for those provided in
this Article and may limit or alter the measure of damages recoverable under this Article, as by
limiting the buyer's remedies to return of the goods and repayment of the price or to repair and
replacement of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in
which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose,
remedy may be had as provided in this Act.

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is
unconscionable. Limitation of consequential damages for injury to the person in the case of
consumer goods is prima facie unconscionable but limitation of damages where the loss is
commercial is not.
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14. Third Party Beneficiaries of Warranties
under the UCC (1)

§ 2-318. Third Party Beneficiaries of Warranties Express or Implied.

(1) In this section:

(a) "Immediate buyer" means a buyer that enters into a contract with the
seller.

(b) "Remote purchaser" means a person that buys or leases goods from an
immediate buyer or other person in the normal chain of distribution.
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15. § 2-313. Express Warranties by Affirmation,
Promise, Description, Sample.

§ 2-313. Express Warranties by Affirmation, Promise, Description, Sample.
(1) In this section, "immediate buyer" means a buyer that enters into a contract with the seller.
(2) Express warranties by the seller to the immediate buyer are created as follows:

(a) Any affirmation of fact or promise made by the seller which relates to the goods and becomes part of the basis of
the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the
goods shall conform to the description.

(c) Any sample or model that is made part of the basis of the bargain creates an express warranty that the whole of the
goods shall conform to the sample or model.

(3) Itis not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or
"guarantee” or that the seller have a specific intention to make a warranty, but an affirmation merely of the value of
the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a
warranty.

(4) Any remedial promise made by the seller to the immediate buyer creates an obligation that the promise will be
performed upon the happening of the specified event.



16. § 2-313A Obligation to Remote Purchaser Created by
Record Packaged With or Accompanying Goods

§ 2-313A Obligation to Remote Purchaser Created by Record Packaged With or Accompanying Goods

(1) In this section:

(a) "Immediate buyer" means a buyer that enters into a contract with the seller.

(b) "Remote purchaser™ means a person that buys or leases goods from an immediate buyer or other person in the normal chain of distribution.
(2) This section applies only to new goods and goods sold or leased as new goods in a transaction of purchase in the normal chain of distribution.

(3) If in arecord packaged with or accompanying the goods the seller makes an affirmation of fact or promise that relates to the goods, provides a description that relates to
the goods, or makes a remedial promise, and the seller reasonably expects the record to be, and the record is, furnished to the remote purchaser, the seller has an obligation
to the remote purchaser that:

(a) the goods will conform to the affirmation of fact, promise, or description unless a reasonable person in the position of the remote purchaser would not believe that the
affirmation of fact, promise, or description created an obligation; and

(b) the seller will perform the remedial promise.

(4) Itis not necessary to the creation of an obligation under this section that the seller use formal words such as "warrant" or ""guarantee” or that the seller have a specific
intention to undertake an obligation, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the
goods does not create an obligation.

(5) The following rules apply to the remedies for breach of an obligation created under this section:

(a) The seller may modify or limit the remedies available to the remote purchaser if the modification or limitation is furnished to the remote purchaser no later than the time
of purchase or if the modification or limitation is contained in the record that contains the affirmation of fact, promise, or description.

(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental or consequential damages under Section 2-715, but not for lost profits.

(c) The remoate purchaser may recover as damages for breach of a seller's obligation arising under subsection (3) the loss resulting in the ordinary course of events as
determined in any reasonable manner.

(6) An obli%ation that is not a remedial promise is breached if the goods did not conform to the affirmation of fact, promise, or description creating the obligation when the
goods left the seller's control.
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17. § 2-313B Obligation to Remote Purchaser Created by
Communication to the Public

§ 2-313B Obligation to Remote Purchaser Created by Communication to the Public

(1) In this section:

(a) "Immediate buyer" means a buyer that enters into a contract with the seller.

(b) "Remote purchaser™ means a person that buys or leases goods from an immediate buyer or other person in the normal chain of distribution.
(2) This section applies only to new goods and goods sold or leased as new goods in a transaction of purchase in the normal chain of distribution.

(3) If in an advertisement or a similar communication to the public a seller makes an affirmation of fact or promise that relates to the goods, provides a description that
relates to the goods, or makes a remedial promise, and the remote purchaser enters into a transaction of purchase with knowledge of and with the expectation that the goods
will conform to the affirmation of fact, promise, or description, or that the seller will perform the remedial promise, the seller has an obligation to the remote purchaser that:

(a) the goods will conform to the affirmation of fact, promise, or description unless a reasonable person in the position of the remote purchaser would not believe that the
affirmation of fact, promise, or description created an obligation; and

(b) the seller will perform the remedial promise.

(4) Itis not necessary to the creation of an obligation under this section that the seller use formal words such as "warrant" or ""'guarantee” or that the seller have a specific
intention to undertake an obligation, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the
goods does not create an obligation.

(5) The following rules apply to the remedies for breach of an obligation created under this section:

(a) The seller may modify or limit the remedies available to the remote purchaser if the modification or limitation is furnished to the remote purchaser no later than the time
of purchase. The modification or limitation may be furnished as part of the communication that contains the affirmation of fact, promise, or description.

(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental or consequential damages under Section 2-715, but not for lost profits.

(c) The remate purchaser may recover as damages for breach of a seller's obligation arising under subsection (3) the loss resulting in the ordinary course of events as
determined in any reasonable manner.

(6) An obligation that is not a remedial promise is breached if the goods did not conform to the affirmation of fact, promise, or description creating the obligation when the
goods left the seller's control.
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18. Warranties under the UCC (2)

Alternative A to subsection (2)

A seller's warranty to an immediate buyer, whether express or implied, a seller's
remedial promise to an immediate buyer, or a seller's obligation to a remote purchaser
under Section 2-313A or 2-313B extends to any individual who is in the family or
household of the immediate buyer or the remote purchaser or who is a guest in the
home of either if it is reasonable to expect that the person may use, consume, or be
affected by the goods and who is injured in person by breach of the warranty, remedial
promise, or obligation. A seller may not exclude or limit the operation of this section.
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19. Warranties under the UCC (3)

Alternative B to subsection (2)

A seller's warranty to an immediate buyer, whether express or implied, a seller's
remedial promise to an immediate buyer, or a seller's obligation to a remote purchaser
under Section 2-313A or 2-313B extends to any individual who may reasonably be
expected to use, consume, or be affected by the goods and who is injured in person by
breach of the warranty, remedial promise, or obligation. A seller may not exclude or
limit the operation of this section.
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20. Warranties under the UCC (4)

Alternative C to subsection (2)

A seller's warranty to an immediate buyer, whether express or implied, a seller's
remedial promise to an immediate buyer, or a seller's obligation to a remote purchaser
under Section 2-313A or 2-313B extends to any person that may reasonably be expected
to use, consume, or be affected by the goods and that is injured by breach of the
warranty, remedial promise, or obligation. A seller may not exclude or limit the
operation of this section with respect to injury to the person of an individual to whom
the warranty, remedial promise, or obligation extends.
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21. Magnuson-Moss Warranty Act

The Act provides that any warrantor warranting a consumer product to a consumer by means of a written warranty
must disclose, fully and conspicuously, in simple and readily understood language, the terms and conditions of the
warranty to the extent required by rules of the Federal Trade Commission. The FTC has enacted regulations governing
the disclosure of written consumer product warranty terms and conditions on consumer products actually costing the
consumer more than $15. The Rules can be found at 16 C.F.R. Part 700.

Under the terms of the Act, ambiguous statements in a warranty are construed against the drafter of the warranty.

Likewise, service contracts must fully, clearly, and conspicuously disclose their terms and conditions in simple and
readily understood language.

Warrantors cannot require that only branded parts be used with the product in order to retain the warranty.[2] This is
commonly referred to as the "tie-in sales" provisions,[3] and is frequently mentioned in the context of third-party
computer parts, such as memory and hard drives.

Under a full warranty, in the case of a defect, malfunction, or failure to conform with the written warranty, the
warrantor:

» can remedy the consumer product within a reasonable time and without charge;
» may not impose any limitation on the duration of any implied warranty on the product;

» may not exclude or limit consequential damages for a breach of any written or implied warranty on the product,
unless the exclusion or limitation conspicuously appears on the face of the warranty; and

» ifthe product, or a component part, contains a defect or malfunction, must permit the consumer to elect either a
refund or replacement without charge, after a reasonable number of repair attempts.

In addition, the warrantor may not impose any duty, other than notification, upon any consumer, as a condition of
securing the repair of any consumer product that malfunctions, is defective, or does not conform to the written _
warranty. However, the warrantor may require consumers to return a defective item to its place of purchase for repair.
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